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DETAILED ACTION 

1. Claims 1-9 have been examined. Application 09/785,700 (METHOD AND 
APPARATUS FOR STIMULATING COMMERCE) has a filing date 02/16/01 . 

Response to Amendment 

2. In response to Non Final Rejection filed 11/04/2008, the Applicant filed an 
Amendment on 12/16/2008, which amended claim 1. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

Claims 1-9 are rejected under 35 U.S.C. 103(a) as being unpatentable over Herz 
(US 2001/0014868) in view of Barenbaum (US 2001/0039514). 
As per claims 1 , Herz teaches: 

A computer-implemented method of providing promotional material to consumers 
comprising: 

establishing a computer communications session between the merchant 
computer system and a third-party remote shopping stimulation system (see paragraph 
246); 
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reading with said third-party remote shopping simulation system consumer 
purchase information from the merchant computer system, said consumer purchase 
information comprising consumer identifying information, purchased product information 
(see paragraph 246) and communication mode information indicating in which 
communication mode promotional material can be delivered to a particular consumer 
(see paragraph 51); 

wherein the purchased product information includes product expiration 
information and product identifying information (see paragraph 246 "need to upgrade a 
system"); 

based at least in part on said consumer purchase information, identifying one or 
more potential consumers who have previously purchased one or more of the detected 
products (see paragraphs 246 and 249 "previously purchased computer components"); 

determining based upon predetermined product attributes irrespective of 
merchant inventories that at least one of the detected products is an obsolete product 
(see paragraph 246 "computer system in need of upgrade") when a new or alternate 
version of the at least one of the detected products has at least one among current 
availability and expected availability within a predetermined time period (see paragraph 
246 "upgrades to a computer"), and ascertaining which of said identified potential 
consumers previously purchased at least one of said obsolete products (see 
paragraphs 246 and 24 "elapsed time period to previous purchase"); 

in said third-party remote shopping stimulation system, generating promotional 
material for said new or alternate version of the at least one of the detected products of 
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the one or more potential customers ascertained as having previously purchased the at 
least one of said detected product identified as an obsolete product, and associating 
said promotional material corresponding to said new or alternate version of the at least 
one of the merchant-specified products with said ascertained consumers (see 
paragraphs 246 and 248 "offering a upgrade offer to a existing computer system 
previously purchased by a user") 

determining for each of said identified consumers whether promotional material 
can be delivered via regular mail, electronic mail, telephone communication, or Internet 
communication, wherein the determination for each particular identified consumer is 
based upon communication mode information uniquely corresponding to the particular 
consumer (see paragraphs 31, 37, 51). Herz teaches obtaining demographic 
information about shoppers (see paragraph 31) and using said information to target 
offers to said shoppers mailing address or electronic mail (see paragraph 51). 

making said promotional material available to said identified consumers using a 
promotional material delivery system (see paragraph 246) 

wherein said delivery system delivers promotional material to each particular 
identified consumer via the communication mode indicated by the communication mode 
information uniquely corresponding to the particular consumer (see paragraphs 31, 37, 
51). 

Herz does not teach: 

detecting products to be promoted in an inventory management system of a 
merchant computer system; receiving in the third-party remote shopping stimulation 
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system a merchant request from the merchant computer system to stimulate commerce 
for the detected products. However, Barenbaum teaches a system that detects over- 
stocked inventories and target offers to potential customers based upon said detection 
of over-stocked supply (see paragraph 18). Furthermore, Barenbaum teaches that said 
potential customers for said target offers are selected based upon said potential 
customers' previous purchases (see paragraph 35) Therefore, it would have been 
obvious to a person of ordinary skill in the art at the time the application was made, to 
know that Herz would target offers to potential customers based upon detection of an 
over-stocked inventory, as taught by Barenbaum in order to better control an inventory 
size, avoid a clog up situation in a merchant's back-room storage (see Herz paragraph 
311) and also in order to try to sell products that are near to expire (i.e. "abundant 
supply of summer dresses and approaching the end of summer"; "over-stocked 
strawberries that will be worthless in a few days"; see Barenbaum paragraph 18). 
As per claim 2, Herz teaches: 

said identifying step further comprising determining a product consumption rate 
from said consumer purchase information to identify said one or more potential 
consumers of the least one merchant-specified product (see paragraphs 298-299 
"incorporating time in our price point analysis"). 

As per claim 3, Herz teaches: 

wherein said promotional material and said consumer purchase information 
include person-to-person transactions and Internet-based transactions (see paragraphs 
251 and 262). 
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As per claim 4, Herz does not expressly teach: 

wherein each said step is performed responsive to the merchant system 
detecting a business necessity corresponding to said new or alternate versions of said 
product identified as an obsolete product, wherein said business necessity corresponds 
to a merchant of said new or alternate versions of said product identified as an obsolete 
product having excess inventory of said new or alternate versions of said product 
identified as an obsolete product. However, Barenbaum teaches a system that detects 
over-stocked inventories and target offers to potential customers based upon said 
detection of over-stocked supply (see paragraph 18). Furthermore, Barenbaum teaches 
that said potential customers for said target offers are selected based upon said 
potential customers' previous purchases (see paragraph 35) Therefore, it would have 
been obvious to a person of ordinary skill in the art at the time the application was 
made, to know that Herz would target offers to potential customers based upon 
detection of an over-stocked inventory, as taught by Barenbaum in order to better 
control an inventory size, avoid a clog up situation in a merchant's back-room storage 
(see Herz paragraph 31 1 ) and also in order to try to sell products that are near to expire 
(i.e. "abundant supply of summer dresses and approaching the end of summer"; "over- 
stocked strawberries that will be worthless in a few days"; see Barenbaum paragraph 
18). 

As per claim 5, Herz teaches: 

wherein said consumer purchase information is read from a purchase history 
database comprising consumer purchase information for a plurality of different 
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merchants, and wherein the third-party remote shopping stimulation system responds to 
merchant requests from said plurality of different merchants (see paragraphs 21-22). 
As per claim 6, Herz teaches: 

wherein the one or more merchant-specified products comprise a service (see 
paragraph 4). 

As per claim 7, Herz teaches: 

said product information comprising product expiration information and product 
identifying information wherein said step of identifying one or more potential consumers 
of products is additionally based upon the expiration information of products (see 
paragraph 246 "need to upgrade a system"). 

As per claim 8, Herz teaches: 

wherein said promotional material made available to said identified consumers is 
in electronic format (see paragraph 251). 
As per claim 9, Herz teaches: 

wherein said promotional material made available to said identified consumers is 
in printed format (see paragraph 21). 

Response to Arguments 
4. Applicant's arguments filed 12/16/2008 have been fully considered but they are 
not persuasive. The Applicant argues that Herz does not teach "third-party remote 
shopping stimulation system, generating promotional material for said new or alternate 
version of the at least one of the detected products of the one or more potential 
customers ascertained as having previously purchased the at least one of said detected 
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product identified as an obsolete product, and associating said promotional material 
corresponding to said new or alternate version of the at least one of the merchant- 
specified products with said ascertained consumers" because according to the 
Applicant, an "upgrade" is not the same as "obsolete". The Examiner answers that 
Applicant's specification defines "obsolete" as the life cycle of a product, where said 
product typically does not wear out but rather becomes obsolete or otherwise 
undesirable (see page 11, line 20 - page 12, line 6). Herz teaches recommending 
upgrades to a computer system because demands and performance problems (i.e. 
obsolete) due to the life cycle of said product (see paragraph 246). Therefore, contrary 
to Applicant's argument, Herz teaches Applicant's claimed limitation. 

The Applicant argues that Herz does not teach "delivering promotional material 
based upon communication mode information uniquely corresponding to a particular 
consumer" because according to the Applicant, Herz concerns determining which 
shoppers are to be targeted as a group based on demographic information. The 
Examiner answers that Herz teaches that offers are tailored to individual shoppers (see 
paragraphs 4-5). Therefore, contrary to Applicant's argument, Herz teaches Applicant's 
claimed limitation. 

The Applicant argues that Herz does not have link to a supply chain (i.e. 
merchant inventory system) and therefore, according to the Applicant, Herz cannot 
create a custom promotion to address an inventory crisis. The Examiner answers that it 
would have been obvious to a person of ordinary skill in the art at the time the 
application was made, to know that Herz would target offers to potential customers 
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based upon detection of an over-stocked inventory, as taught by Barenbaum in order to 
better control an inventory size, avoid a clog up situation in a merchant's back-room 
storage (see Herz paragraph 31 1 ) and also in order to try to sell products that are near 
to expire (i.e. "abundant supply of summer dresses and approaching the end of 
summer"; "over-stocked strawberries that will be worthless in a few days"; see 
Barenbaum paragraph 18). Therefore, contrary to Applicant's argument, Herz and 
Barenbaum teach Applicant's claimed invention. 

Conclusion 

5. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to DANIEL LASTRA whose telephone number is 571-272- 
6720 and fax 571-273-6720. The examiner can normally be reached on 9:30-6:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, James W. Myhre can be reached on (571)272-6722. The official Fax 
number is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/DANIEL LASTRA/ 
Examiner, Art Unit 3688 
February 5, 2009 



